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DIAL AROUND COMPENSATION from their statbn sets. As to this requirement, at

, least, there is little controversy.
|s ITTRUEI CAN’T BE SUED FOR

NoT PAYING | T? More difficult, however, ha been the
determinatiorof who is obligated to pay and how
aymenis tobe made. ThECC has wrestlediti
Is issue in numerous lengthy orders and
reconsideratiorordes which have often done as
muchto create confusion as to resolve the payment
issue.

Dear Telecard Association: | understand that
recentcourt case through out tbasebrought by
a payphone service provider (PSP)aatst a
compay for not paying dial-around
compensatior{DAC). What's the real story?

Signed: “DAC Curious” In the interim, PSPs havewsgh payment,
often from everyone whb touched the dahfter it
Dear DAC Curious: Inresponseto your question,  |eft the payphone. Typicallthe PSP have looked,
we asked an attorney who represented the first, to the primary carrier for compeniset,
defendant in the case and who was successful, However, not surprisingly, hese carriers have
Neil Ende of the Technology Law Group generallydenied liability, claning instead thatt i
provided us with the following article. was the downstream reseller who was oblig&ted
makepayment. Ofourse, thesesellers have als

Federal Court Strikes Down Private  denied responsibility, claiming—usudy

Right of Action for Collecting Dial correctly—thatthey ha no direct liability to the
Around Compensation PSPard that most, theyvere only bligated to

reimbur the carrier foamounts paid to tHeSP.
Thenet of this process has bdbat, inmany cases
'bSPshave been unable collect amounts they
believe are due for alls originated fron a
payphone.

The issue of dial around compensatio
(“"DAC™) has been one oféimost vexing probies
that the Federal Comuanications Commission
(“FCC”) has facedn recent gars. FCC policy, as
implemented through Section 276 of tle
TelecommunicationsAct of 1996, requiresha
Payphoe Service Providers (“PSPs”)be
compensatedior everycompleted call aginated

In an effort to vindicate their perceived
rights, PSPs have, for a mber of years, filed
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complaintsvith the FCC, bothirectly and though  Courtconcluded that neithéne drafters of Section
one or more industryas®dations establisltbto 276,nor the regulations promulgatdgereunder by
securgpayment.Moreover, of late, thBSPs have the FCC, intend to create a private rightaation.
also brought a number of court actions seekinlgpdeed,with respect to the regulations, the Court
damages against carriers and resellers fopointedlynotedthat where theCChad intended to
nonpaymenbf DAC. crede a private right of action in other contexts,
had doneso expressly, using clear language.

In bringing these court actions, PSPs have
apparenthassumed thahe Telecom Actreatel a In dismissing the contgnt, the Court
privatecawse of action forhte recoverypof DAC. suggestshat aggrieved PSPs are required to seek
This assumption would appear te bncorrect. relief exclusively through the FCC’'s compiai
Indeedjn a stunningsebackfor payphone industry,  process. The Court, however,elves open the
a federal distrit court judge in Texas remtly importantquestion as to whetr such PSP9ald
dismissedwith prejudice, a complaint brohgby acually obtain direct payment of DAC thugh
aPSP to recover DACSeePhonetel Technologies, such complaints, or mergl indirectly through
Inc, et al., v. Network Enhanced Telecom d/lha enforcemenotf thepayment obgjation by tie FCC.
Network 1P, No. 2:01-CV-274 [Memorandum
Opinionand Order (ungalished)March 11, 202]. The MO&O represents a majsetbackor
In that M)&O, the Gourt agreed with the carrier-PSPswhich, to an inaasing degree, have been
defendantthat the neither Section 276 of theseekim the intervention of the courts to secure
TelecomAct, nor the reglations pomulgated by payment of DAC. The Cours decision, if
theFCCthereunder, create a private right of actiofollowed, will foreclose hat arenue of relief,
for the recovery of DAC. leaving PSPs to pursue availablenredies only

before the FCC, where, at best, the complaint

Closescrutiny ofSection 276 sfairs the proces or eventud enforcemen
Court’scondusion. Specifically, unlike Sectionsactions—whicheveis ultimatelydeterminedo be
206 and 207 of the CommimationsAct, which appropriate—islikely to time consuming and
specificallyestablish carriendbility for damages cumbersome.
andprovide for a private rightf action to recover
suchdamages, Section 2¢6éntainsno equivalent Technology LawGroupserved as counge
right. To the contrary, Section 2Werely imposes oneof the defendants in the referenced proceeding
a specific obigaton solely on the FCC to and has sibstantial experieae and successi i
promulgateregulations, to i “the Commission representingarriers and resellers on dial around
shall take all actions necessary. . to prescribe issuesefore thd=CC and the federal courtsyou
reguations that establish. . . a per cdH would like a copy of theMO&O, additional
compensationplan © ensure that all payphoneinformationon ths praceeding, or on dial around
serviceproviders are fairly compensated for eaclssuesgenerally, please feel free ogusa call at
andevery intastde ard interstate callising their 202.895.1707, or to contact &1 via email at
payphoe . ...” Thus, the Court concluded thatmail@tlgdc.com
“[B]Jecause Section 276 only commands the
Commissiorto promulgate regations, it cannot be
violated by a pan other than the FCC.” Several
other courts have reached this same conclusion.

The Court ako rgected the notion that
either the Telecom Act othe DAC regulations
promulgatedhereunder createahimplied private
right of action. After reviewing the relevant legal
criteria, including the intent of the drafts, the



